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Mr. Juſtice N A R E S. 


SIR, 


H BN i in your oils capacity you 
| ſhall re-confider the following DE- 
; c1510N made at Wells-Aſſizes, and when 
in your private one (having yourſelf a 
family, as I am told) you ſhall know 
how many are injured by it; I am con- 
vinced, you will feel more uneaſineſs than 
you may be willing to diſcloſe. 


Mis FrORTUNE and Misconprer, Sir, are 
often united in idea by the world, but ought 
not to remain ſo, to the deſtruction of 
innocence.— Since, therefore, ſuch high au- 
thorities as thoſe of ſeveral judges of the 
land may, in the cauſe here referred to, 
be brought aint me, it behoves me to 
| | ſhew, 
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new, in > ſelf-defence, that the 3 head 


and moſt upright heart in this kingdom | 


could not have protected their owner from 
4 danger, while ſuch a verſatility ſubfiſted 
In the law as is ſet forth. in the following | 


' 9 5 


; 4 an, 
8 I *. 
Your very obedient, 
: H umble Servant, 
AO. HE Hh 


| King's Bench, 
| Fuly 18, 1772, 
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| Spot of ground at Bath, convenient for building 
a THEATRE upon, being to be fold, Davis (a 
ſcene and houſe painter there) offered to ſecure it 
for FAY who in return wrote him the following letter. 


„ London, March — 1766. 
cc Being fully informed of your kind intention in 
« my behalf, relative to Cottell's ground, J do hereby 
«© engage to indemnify you from any loſs that may be 
& ſuſtained in the diſpoſal thereof, efteeming your en- 
5 men for the . to be for my account and uſe, 


« 7 am, Sir, Ge. 


"EF. EEE 
A e P. 8. Give me leave to return you my hearty 


e thanks for the friendſhip you have ſhewn me in this 
„ affair, and ta add, that I hope the conſequences 
6 may "OO mutually AE to us.” | 


This commiſſion, it muſt be obſerved, Das did net 
execute, nor proceed in, in any reſpect whatever. 


Lee 
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| Tee went ed to Beth, 3 he, "Davin 


and srother Perſon. (Pritchard) all entered into 
2 contract for an equal joint-purchaſe of the 
ground; but, ſome unforeſeen diſputes ariſing con- 


cerning the proper parties to make a title to it, the 


pur chaſers were forced to reject the conveyance ten- 
dered them as iniuficient, which cauſed a bill in 
Chancery to be fled againſt them, for a ſpecitic per- 


In their ſeparate anſwers 


formance of the contract.— 


to. that Bill, each defendant ſwore, according to 
his reſpective | right in the premiſſes, as fol- 


lows : 5 


| "i Th he, this defendant,” 5 [meaning Davis 


in this quotation] * having in March 166, 


« together with the other defendants, a deſign of. 
« making propoſals to the public, for building by ſub- ; 


© {cription a theatre, the care and direction of which 


“ this de efendant and ſaid other de efendants pegs 1 


=_ * have taten themſelves, Wc.” COLOEEIT 


4 That, by means of the complainants W 2 
: « make an unexceptionable title in due time, the ſub- 


0 ſeription-propoſals were forced to be ſuppreſſed, and 
« the defender.ts were thereby very much injured ; and 
« the loſs that accrued to this defendant, by not making. 
0 ſuch good title, amounted to A hundred pounds, 


* as he believes.” _ 5 5 8 2 © © 


<c That he faid her 1 were 7 


40 ways, on their parts, ready to carry their agreement 
into execution, according to the terms thereof; and 
. oy were more particularly inclined thereto, becouſe 
they expected very great ad antages would ariſe ta 


& them jon ibe completion of V 
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A ſpecific performance was at the hearing 8 
with coſts to be paid by defendants to the complain- 


arreſt Lee (by action in the K. B.) for re payment of 


his ſhare of ſaid coſts; ſetting forth, that “ he was 


„ jindemnified, and had never himſelf been a party in- 
wy tereſted 1 in the purchaſe,” | 


| Bail being given, a trial came on at Wells-aſſiz es, 


before the Honourable Mr. Juſtice NaREs ; and Lee, 
(finding the matter turn ſolely on a. point of law, and 
that the ſtatute made to prevent frauds, perjuries, &c, 


excluded an examination of vivd voce witneſſes on 


either ſide) reſted his defence upon ſaid WRITTEN 
agreement, as confirmed by Davis's SWORN anfuwer.—— 
But, to the great ſurpriſe of Lee's counſel, the judge 
ſet aſide the ſtatute, and admitted PAROLE- Ann, 8 

| to invalidate both. E; 


= conſequence of this, a verdict was found againſt 


| Lee, who afterwards moved the court of K. B. for 
a new trial, but was refuſed it ;—fo that he now lies, 


under judgment and execution, confined for a a large 


Sum in priſons 


Nate. At the lens in Weſtminſter, Lee 3 


ants ;—but, ſhortly after, Davis took on himſelf to 


* 


chief counſel, Serjeant Glynn, never ſo much as 
mentioned the aforeſaid 2 but left his client | 


—_—_— 


Tn evidence by ſpeech, not ritten. — As, in the 


| 7 caſe, it means the examining in court perſons who 
profeſſed themſelves acquainted with certain private views, 


promiſes, and converſations of the conteſting parties; from 


whence proofs might be ſo plauſibly gathered together, as to 
deleat or 5 the force of the Contradt, £ 


11 unſup⸗ 
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(e 
e fſantially vary that agreement. - 
60 deeds, parole- evidence may be admitted 10 explain doubts, 

© which explanation will only rate, and Not contradict 
« the contents of the 2 4ment,”—(and he then put ſeveral 
caſes.) * There is no different rule in equity from the 


I. 
unſupported in the heart and | Qrengt of his 
cauſe, | 


5 Uiijosr as this ſentence is, Lee is willing to hope, 
that the judge thought his determination, when he made 
it, well founded: but can't help exprefling wonder and 


concern at finding the ſame judge change his opinion 
afterwards, and below SAFETY in a caſe exactly 
ſimilar, in point of law, t to that where he had before 


ref ed RUI N. 


TK "Ry 


Conmon Puras. 95 Meares and Shepleyogaiy nfl 


. C. Juſtice De Oat Words. 


c Tire £ 7s not one propoſition in law which is more nh 


© and it is beyond a doubt, that when parties expreſs in 
writing the agreement they have made, there is no parole- 
evidence to be admitted to counteract, to annul, or fſub- _ 
Both upon wills and 


cc 


de courts of law upon this ſubject. — — The rules of evidence 
$6 are univerſally the ſame. — In equity no evidence would 
e& be admitted to contradict, ta enlarge upon the one ff _ 


4e or to diminiſh on the other, ſo as te vary the contents of 
that Written” agr« eemont 5. it is never done, even in 


6 in. 


| | - Me. juſtice 8 Words. | 
bt If t this evidence is to be adniited, a moſ? manifeſt 
EE. 29Convenience mu? neceſſarily enſue, and it would go a 


great way towards laying i the axe to the root 3 the ve 
Wi * Frauds and e ev. 


Mr. 


— 4 n n e 
* 7 N . = - 2 nee Pr ont 4 Peg N * 
e . We 22 e255 r REECE CET Sens 
— "I "> . r WR nn 
5 7 Res 2 


2 


— * 
8 

9 
: 1 
2 
- 
1 

1 


e 
N WY. WWW I 
. EE. N N 
R AS rern q a 


5 

mw 
* 
80 
TG 
q 


And, laſtly, 
Mr. Juſtice NaREs gave as his opinion, 
« That the evidence which ſulſtantially varied from ana 


« contradicted the WRITTEN agreement, ought to have 
been REJECTED;*— and upon that ground, and that 


ground only, the court unanimouſly ſet aſide the verdict 
given in favour of Anſell, and ordered a new — * 


At the Gd trial (Sbere a legal verdict was ob⸗ 
tained) Mr. Baron PER RO, after exprefling an equal 
diſapprobation of breaking through the ſtatute, con- 


cluded with ſaying, that, ©* if he thought it conſiſtent 
« with his cath ta admit ſuch evidence, he could ftrip 


« moſt of the des in the kingdom of their Just hats 
" 1 = 


- — 


* So ſtriking did this point of law appear to hall Lordſhips, 
that they did not even infiſt on the uſual condition in grants 


of this nature, ——— 76 Wet, the applier' 8 Paying the expences 
of the firſt trial, 


2 FURTHER 


ON THE 


1 ＋ ig waa the great be of Davis 5 ae 

to /lifle the Law, and to fix a bias on the minds of 
the jury, no art or endeavours were ſpared to force in 
parole- evidence, under PRETENCE of explaining a con- 
trod, which the power of words cannot confeſſedly 
make more full and diſtinct than it is drawn: — 
| [vide page 17.] — The LETTER (ſent to Davis by 
Lee from doc) ray quoted, repeated, and continua]ly 
held to view; not only as a * picture of Lee's inten- 
tions at the time of writing it, but as binding on 
5 every ſubſequent part of his conduc,” 


Let the terms of that letter be examined, and what 
do they exprets ! Simply an indemnity to Davis, in 
caſe he had performed his # -/? offer, and rendered him- 
ſelf wholly reſponitble. for the purchaſe: — No ſuch 
thing was Loe conſequently. no mutual covenants 


ſubſiſted 
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_ abſiſted between him and Lee.—So far from it, Cas went, 


three weeks afterwards, to the place himſelf, and, with Da- 
vis and another perſon ( Pritchard) entered into a contract 
for an equal - purchaſe of it.—Could the letter, which 


was apparently a conditional promiſe, (and the terms 
upon which it was made never fulfilled) remain ob- 
ligatory, for the uſe of one party againſt another, 
when the intentions, proceedings, purchaſers, &c. had 
been totally changed? — Or, is implication (plauſibly 


dreſſed up, and vehemently urged) more binding in a 
court of law, than a CoxnTRACT legally drawn and 
executed? — Such queſtions need not a reply, unleſs 


from a profeſſor of chicanery. Yet the judge, 


unhappily taking his complexion from preſumptive 


arguments built on that letter and parole- evidence, 
towards the cloſe of his charge to the jury, intro- 


duced words to the following extraordinary purport: 
5 66 That IF, from the letter and teſtimonies then deli- 
« vered, they thought Davis entitled to indemnity, 


ec his anſwer in Chancery might be conſidered as a 


< matter of Fo&M gone through for the good of Lee, 


and Davis need not be Wel on as an actual prin- 


„ cipal in the ground, though the words thereof de- 


« clared him to be ſo.”— Which doctrine was after- 
wards confirmed at Weſtminſter, aud given as a ſut- 
ficient reaſon for refuſing Lee a new 8 


OBSERVATION. 


Five judges having been pleaſed to ſuppoſe what 


Davis ſwore in his anſwer in Chancery not true; 


and to look upon it rather as a COMPLIMENT, paid 
by him to Lee, which was admiſſible in equity; 
it would be a mark of condeſcenſion, not degrading 

their 
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br Lordſhips, to explain ſuch an aſtoniſhing piece c 
of indulgence; and to declare (forgetting a while 
the heinouſneſs of Davis's crime) IN WHAT RE 
SPECT his being /tated in the anſwer as a principal, 
if he was not ſo, was either NECESSARY IN FORM, 


or bencficial in fact, to Lee? No perſon yet applied 


to has been able to reſolve it: and, it is imagined, 
that even Davis would not have ſworn as he therein 


voluntarily did, without Jome de , Lu or motive for it in 


| his own breaſt. 


2 


Tus Tab rn is, ks wilful perjury ſprung. not 


from what ſtands interpreted a complimentary 
anſwer in Chancery; becauſe, preciſely conſiſtent with 
the words thereof, he ACTED, fo long as any chance 
remained of a theatre being erected on the ground, and 


till the expences and event of the Chancery-ſuit began 
10 alarm him; ½en indeed he ſhifted about, aſſumed 


ſuddenly the air of a © truſtee,” and (in that character) 


boldly took a SECOND oath, * by virtue of which he 


arreſted Lee to get indemnified, and obtained the verdict 


that now confines him in priſon :—So that Davis may be 
faid to have been uncommonly $KILFUL and LUCKY 
in the article of ſwearing ; BOTH his oaths (flat con- 


. tradictions as they are to each cher) Having: been 


— — 8 
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= . In the Kine! 8 | Charles 3 of be ty of 
Bath, Sc. maleth oath, that John Lee, of the ſame city, Sc. 


7s juſtly and truly indebted unto this deponent in the ſum of, Sc. 
_ by virtue of a ſpecial agreement, for money paid, laid out and ex- _ 
pended 2 this 885 to and for ze uſe of the ſaid John Lee. 


CHARLES Davis, 


e at the city, oe this: x54 day of April, 1771, | 
enn, W. Percival, a 2 commil 6 


The reader may compare this with his ſaorn anſwer 3 in 
Chancery, page 8. = 


_ colouring for it? 
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permitted to operate in courts of judicature without 


blame, and the laſt of them in particular, as rigorouſly 


againſt Lee, as Davis's own wiſhes could have directed 
it. — If the ſwearer therefore can, upon reflection, re- 
concile to himſelf the terms of his ſucceſs, Lee thinks 
that (ſpite of his own ſufferings) he too ought ta 
| venture to forgive him. | 


Tr rn of an oath needs little explana- 
tion; fince their Lordſhips, in common with 
every man who is not void of principle, muſt ſee 


it, in ALL caſes, but in one light; — which is, 


as the laſt, the moſt ſolemn purgation of the human 
heart, by calling upon 2 Gop to witneſs. te 
TRUTH ONLY... 


This being ha in view; what conſtruction, but its 


literal ſenſe, can be put upon an anſwer in Chancery? 
a teſtimony always deliberately formed, plainly ex- 
preſſed, and ſacredly recorded? — Is it ſufferable, much 
leſs meritorious, for a perſon to ſwear to falſhood rather 


than to truth? — Can WIS DOM and POWER (whoſe 
peculiar offices are to ſtamp an awe and reverence upon 


oaths) open a Ga; from the very ſeat of juſtice, to 


let in perjury? Will they receive it with open 


arms, and beſtow rewards on him who deviſes a ſpecious 
Will they break down the ſtrong. 
fence. of innocence and property, by propoſing di Sſcre- 


tional oaths, and eſtabliſhing them as legal precedents, 


for future judges to follow ? —— If they ſhould, an 
utter extinction of written contracts mult enſue; for 
at what time, and for what purpoſes (be they ever ſo 
vile) will it be difficult to procure witneſſes ? - 


How, when the tender tye of conſcience is looſed, 

will a line of toleration be drawn, and the perjurer 

- It needs not the abilities of 
| a JUDGE, 


de taught to ſtop? — 


— — 


| E 36: 2 


a JUDGE, nor even of the meaneſt practitioner in the 


law, to ſhew the danger of ſuch doctrine; for the 


verieſt dunce that breathes, can diſcern, that a reſine- 
ment in ſwearing (when a man's peace in this world, 
and his ſalvation in the next are at ſtake) is a co 
MENT beyond the ftretch of honeſty to *. or of 


: pity to excuſe, | 


10 rue . U D G E.8 
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This very ſingular caſe i is, with all due deference, ſab⸗ 
mitted; that they may bees teſtimony to the diſtreſs 
impoſed on an individual, by a violation of the law 

of the LAxp in one inſtance, and of the law of 


Goo in another. 


AN 


AN AGREEMENT made this aged 


- of March, 1766, between Jobn Cottell 
and Cecilia Walker, of Bath, Widow, | 


and one of the beneficial Deviſees, &c. 
of the « one Part; ; and John Lee, John 
l Pirieebird: and Charkes Davis, of the 
ſame City, of the other Part. 


« FIRST, the ſaid Cottell and Walker, in conſidera- 
tion of a meſſuage, or other ſubſtantial and laſting 
« buildings to be built on the ground herein-after mentioned, 
e and of the yearly fee-farm rent herein-after mentioned, 
e and reſerved to be paid by the ſaid Lee, Pritchard and 


BH ve Davis, in manner as herein-after mentioned, do hereby, 


5 85 for themſelves, their reſpective heirs and aſſigns, cove- 
 * rant, promiſe and agree, to and with the ſaid 
« Lee, Pritchard and Davis, their heirs and aſſigns, 


« Thee thy the faid Cottell, . and the other | 
-C © deviſes 
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ca. 
Aer, ali PF] will, with all conventent: t next ; 
ce enſuing the date hereof, at the cgſts and charges in all 


C 


88 things of the ſaid Lee, Pritchard and Davis, grant, con- 


* vey and affure unts the ſaid Lee, Pritchard and Davis, ? 
cc and to their heirs, all that meſſuage, Sc.“ [here follows 


a deſcription of the premifſes] “ To noLD to the ſaid 
Lee, Pritchard and Davis, their heirs and afſi igns for 


Fever, as TENANTS IN COMMON, yielding and paying 


ce 1 nhhh yearly and "—y year ap ever, the clear 3 


1 her: denies, and to | fuck if their ws and . guns, as 
© tenants in common, according to their reſpective rights, 


& ſhares and intergſts in the premiſſes; and ſuch further : 


& rent as ts herein-after mentioned, free from all taxes 


% and deduftions whatſoever, parliamentary or otherwiſe 


& howfoever, on the four uſual days of payment in the 1 


& viz. &c. with proper and uſual powers of diſtreſs and entry 
c gy non-payment of the ſaid rent; and alſo with power of 


„ entry and enjoying the premiſſes . on non-per formance, or. 
6 nox-obſervance of any of the covenants therein to be con- 
& tained, on the part of ſaid Lee, Pritchard and Davis; 
* 77 which conveyance there ſhall be contained covenants. 
60 from faid Lee, Pritchard and Davis, JoINTLY and 
© SEVERALLY, to the grantors 10 build, at the cofts of the 
% grantees, one or more ſubſlantial houſes or other build-. 


© ings, on the ground hereby cautracted for, and 10 lay 


& out therein not leſs. than 25001. which buildings ſhall 


be built with ſound and goed materials of all forts, 
1 and Hall be e and finiſhed befare the 25th 


wa 4a 
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19 ) 
ap if December „ which will be is the year «of eur 
Lord 1768, with uſual | and proper covenants and 


* clauſes for the grantees, and their heirs and aſſigns, 
to keep ſuch buildings in good repair for ever, as often 


as occaſion z and if conſumed or burnt by fire, to re- 
build the ſame again in as good and ſubſtantial or 


better manner than they may be at the time of ſuch fire; a 
| power for the grantors and their heirs to enter and 
view, with or without workmen, the condition and 


reparation of the premiſſes, at any time not exceeding 


four times in the year; and on their giving notice of 


the defaults of reparations to the grantees and their 
heirs, or leaving ſuch notice at the premiſſes, the 
grantees and their heirs will repair effeftually the 
premiſſes within fix months after.—That the front of the 
building intended, to be erected on the ground hereby con- 
trated for, ſhall be of the ſame form, &c. and that 
in caſe the grantors, their heirs or affiens, ſhall at any 
time hereafter enter on the premiſſes for non-payment 
of the rent hereby intended to be reſerved, then it ſhall 
be lawful (in caſe of no ſufficient diſtreſs) for the 
grantors, their heirs and affigns, to convert or alter 
all or any of the buildings that may be erected and 


* * n being en the ſaid premiſſes, into dwelling-houſes or 


other uſeful buildings, as they ſpall think fit, and to hold 
and enjoy the ſame, and all other the premiſſes, until not 


only the rent in arrear is paid, but alſo until all the 


monies laid out and expended in altering or erecting 
uch e with lawful intereft for the ſame, ſhall 
e e be 
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„ 
cc be fully paid to the grauer their . and affiens * 
6 * there are to be contained ſuch other reaſonable 
covenants, clauſes and agreements on the part of the 
66 l hag Lee, Pritchard and Davis, as ſhall be adjudged 
proper by John Jefferys, of the city of Bath, gentleman, 
60 r Now une chaſes . that . N 


cc That 4s grantors ſhall make a 2 good title 70 the 
6 premiſſe es in fee-fl imple, and will deliver the poſſeſſion 
& (upon requeſt ) of the ſaid contracted-for plot of ground | 
to the grantees, on or before the 24th day of June 
next, and will yield up the poſſe 7 hon of the. houſe in 
* paſſeſſion of Edward King on or before the 25th day 
ce of December next. —— The grantors are to enter into 
«6 uſual covenants for title, quiet enjoyment, 7 urther 


„ affurance, and free from incumbrance, as are uſually 
entered into between grantor and * in yh = 


oo of ran . 


cc Ard it is kr FRE? That ir the grantees foall = 
F 1 or neglect to ere? ſuch buildings on the prem iffes 


80 | hereby contracted for, within the time aforeſaid, and 


88 to lay out therein the ſaid ſum of 25001. then it 
bY © ſhall ond may be lawful to and for the ſaid Cottell 


* and Walker, and other the intereſted deviſees, peaceably to 


ec enter into all the ſaid contracted.-far premiſſes, and | 
& the ſame 15 Hold and enjoy for ever thereafter, ac- 
& cording to their now reſpectiue rights and imtereft 
4 —_ 4 charged Y boſe Nene. | 
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„ And i it 7s ; hereby further agreed, That the granters 
8 ſhall he entitled ta the rents of the meſſuage in poſe 


« ſeffien of ſaid Edward King till the 250 of De- 
55 cember next. . WITNESS, &c, * 5 | 


N and duly executed by all the Parties 3 J 
and atteſted * — Ailler, Attorney in 


— Marſhficld. „ 1 


„This Contract is inſerted ogy right 3 the 
Intereſts and obligations of each party; and is abrilged 
only in the deſcription of the premirfſes, the clauſe about 
making common ewers, the valuation of K's meſſuage, | 
FF and ſuch like; all which would have been edious co a | | 

| reader, and don't * a ſingle jo, the condition of any of 
5 the contractor. 
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